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MEMORANDUM OPI NI ON ON CROSS- MOTI ONS FOR SUMVARY J UDGVENT

Fact s
The property which is the subject of this di spute was | eased by

Fl etcher Ol Co., Inc.,!the owner of record, to Second Nati onal Bank

The conpany will be referred to as "Debtor" when pre-petition
actions are discussed and as "Plaintiff" when its role as "trustee"
of the estate and as litigant in this adversary proceeding is
addr essed.



("SNB") on August 5, 1977. The | ease was for a 15-year termand i ncl uded
options for renewal. SNB built and occupies a branch office on the
property. On August 2, 1982, the Debtor soldthe property by | and contract
to the El mLawn Cenet ery Per petual Care Fund ("Fund"). The Fund had been
est abl i shed by t he El mLaw Cenet ery Conpany (" Cenet ery Conpany"”). Frederick
B. Fletcher and Richard B. Fletcher (collectively, the "Fletchers") were
each sharehol ders, officers and directors of both the Debtor and the
Cenet ery Conpany, and served as trustees of the Fund. The Debt or deeded t he
property to the Fund on August 22, 1984, after receiving paynent of the
$170, 000 purchase price. The deed was execut ed on behal f of t he Debtor by
the Fl etchers and "delivered" to thenselves in their capacity as Fund
trustees. SNBwas advi sed of this conveyance, and has been maki ng nont hly
rental paynents to the Fund si nce August of 1982. Neither the lease, | and
contract nor deed were recorded.

On Septenber 13, 1988, the Debtor filed for bankruptcy under
Chapter 11. Shortly thereafter, the Plaintiff conmenced this adversary
proceedi ng agai nst t he Cenetery Conpany, the Fund and t he Fl et chers, as

trustees of the Fund.? Count | of the conplaint seeks to avoid the

2The conpl aint also named a third trustee of the fund, Marie B.
Fl etcher, as a defendant. The answer filed on behalf of the Cenetery
Conpany and the Fund included counterclainm against the Plaintiff as
wel | as cross-clains against the Fletchers, Marie B. Fletcher, and
the estate of R H Fletcher, Jr. The answer identified the El mLawn
Cenetery Flower Endowment Fund as a third-party plaintiff which
joined in the various clainms mde by the Cenetery Conpany and the
Fund. On May 9, 1990, the Court dism ssed the counterclainms agai nst
the Plaintiff for failure to state a claimupon which relief can be
granted. For reasons not pertinent to this opinion, the Court
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unr ecor ded conveyance fromt he Debt or to t he Fund pursuant to 11 U. S. C.
8544(a)(3). The Plaintiff noved for sumrary judgnent as to this count, and
t he Cenet ery Conpany and t he Fund (col | ectively, the "Def endants") responded
with their owm notion for summary judgnment. The Fl et chers each opposed t he
Plaintiff's motion for summary j udgnent and "adopt ed" t he Def endant s’
counter-notion for summary judgnment. The Court has jurisdictionover this
action, 28 U . S.C 81334(b), and it is a core proceeding. 28 U S.C.
8157(b) (2) (K), (O.

DI SCUSS| ON

Section 544(a) provides that:

The trustee shall have, as of t he commencenent of the

case, and w thout regard to any know edge of the

trustee or of any creditor, the rights and powers of,

or may avoi d any transfer of property of the debtor or

any obligationincurred by the debtor that is voi dabl e

by- -

(3) a bona fide purchaser of real property . . . from

t he debt or, agai nst whomappl i cable |l awperm ts such

transfer to be perfected, that obtains the status of

a bona fi de purchaser and has perfected such transfer

at the tinme of the commencenent of the case, whet her

or not such a purchaser exists.
11 U. S. C. 8544(a). Pursuant to 81107(a), this "strong-arn power of the
trusteeis alsovestedinthe Plaintiff as debtor in possession. W nust
t her ef or e deci de whet her the Plaintiff nmay use thi s power to set aside the

conveyance of the property to the Fund. The answer to this questionturns

on whet her a subsequent purchaser of the property coul d have att ai ned "bona

di sm ssed Marie B. Fletcher fromthis proceeding on May 31, 1990.
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fide purchaser" status under M chigan |aw.?3

M chi gan has a race-noti ce statute which provides in pertinent
part that:

Every conveyance of real estate. . . which shall not

be recorded as providedinthis chapter, shall be void

as agai nst any subsequent purchaser i n good faith and

for a val uabl e consi deration, . . . whose conveyance

shall be first duly recorded.
M ch. Conp. Laws 8565.29. Case lawin M chi gan, however, clearly hol ds t hat
a subsequent purchaser i s not protected under 8565. 29 as agai nst t hose

i nterests of which heis heldto have constructive notice.* See, e.q.,

Deputy Commr v. O &A Elec. Coop., 332 Mch. 713, 716-17, 52 N. W 2d 565

(1952). The Fund argues t hat a subsequent purchaser woul d have been char ged
wi th constructive noticeas tothe Fund' s interest by virtue of SNB' s open
possessi on of the property. The Plaintiff concedes that SNB' s possessi on
woul d have served as constructive notice as to SNB's interest in the
property, but argues that it woul d not have constituted constructive notice
of the Fund's interest, and it is only the Fund's interest which the

Plaintiff seeks to prine.

31t is commopnly stated that 8544(a)(3) confers upon the debtor,
as debtor in possession, the rights of a hypothetical bona fide
purchaser. See, e.qg., In re Ryan, 851 F.2d 502, 505 (1st Cir. 1988).
This is only true, however, if and to the extent that a purchaser
coul d have acquired such rights under applicable state law. See
Havee v. Belk, 775 F.2d 1209, 1218 (4th Cir. 1985).

4Al t hough 8544(a)(3) states that the trustee's know edge is
irrelevant, this | anguage does not negate the effect of constructive
notice under applicable state law. In re Probasco, 839 F.2d 1352,
1354-55 (9th Cir. 1988).




The Plaintiff cites noauthority for the propositionthat open
possessi on may only serve as constructive notice of therights of the party
actually in possession. It reliesinstead upon policy argunents as to why
t hi s conclusionis appropriate. W have no occasionto address the nerits
of these policy consi derations, however, as we believe Mchiganlawclearly
hol ds that open possession may put a subsequent purchaser on notice
regarding the rights of someone other than the possessor.

In Corey v. Smalley, 106 M ch. 257, 64 N W 13 (1895), Corey sued

to enjoinasalepursuant toalevy of execution which Smal | ey had caused
t o be made on the property in question. The record owner of the property
was Berlin, the execution debtor. Prior tothelevy, Berlin had soldthe
property by an unrecorded | and contract to Charlton, whointurnrentedthe
prem ses to Andrich pursuant to an unrecorded | ease. At thetinme of the
| evy, Andrich had been occupying the property for approxi mately 10 days.
Subsequent tothe |l evy, Charlton assigned hisinterest intheland contract
to Corey.

The court noted that

the filing of a proper notice of levy with the

regi ster of deeds shall bealien, etc., and that such

lien"shall, fromthe filing of such notice, bevalid

agai nst all prior grantees and nortgagees of whose

clains the party interested shall not have act ual nor

constructive notice."
106 M ch. at 260 (quoting Pub. Acts 1889, Act No. 227), but held that

Smal l ey could not avail hinmself of this statute. It reasoned that

[ Corey' s] assignor, Charlton, was i n actual possession



of the prem ses, either personally or by tenant, at
thetinme of thelevy. The prem ses consisted of a
store, and the possession was plain, and was
sufficient to have put [ Smal | ey] uponinquiry. One
who purchases | and occupi ed by another than the
grantor is chargeable with notice of therights of the
occupant. Possession of | and by a contract purchaser
is constructive notice of his rights.

[I]t isplainthat the statute. . . will not justify

the clai mthat the l evy constituted alien as agai nst

the rights of Corey.
Id. (Citations omtted; enphasis added). The court thus appears to have
regar ded possessi on by the tenant as functional | y equi val ent t o possessi on
by the landlord. ApplyingtherationaleinGCoreytothe facts of this case,
open possession of the property by SNB (the tenant) is tantanmount to
possessi on by the Fund (its | andl ord and, as i nCorey, vendee under an
unrecorded | and contract).

Anot her M chi gan Suprene Court case on point is Spring v.
Raynond, 134 M ch. 84, 95 N. W 1003 (1903). Raynond caused a |l evy to be
made on property whi ch was owned by Spri ng under an unrecorded deed from
Shaw, t he execution debtor. The property was occupi ed by a tenant who had
rented fromShawand continued to rent fromSpring follow ngthe transfer.
The | and was sol d to Raynond fol |l owi ng the | evy, and Spri ng sued t o annul
t he sal e. Raynond cl ai ned that his | evy took priority over the unrecorded
deed to Spring, citing his lack of "actual or constructive notice, at the
time of the |l evy, of the existence of the deed." 134 M ch. at 85. The

court rejected this argunent, based in part onits conclusionthat "an



i nqui ry of the tenant woul d undoubt edl y have reveal ed t he fact that Shaw had
transferred the property to[Spring], for thereisreliable evidenceto show
t hat t he tenant knewof the transfer, and, as he expressedit, he had a' new
boss.'" |d. at 86. The court thus concl uded t hat possessi on by a t enant
served as constructive notice of therights of thelandl ord since aninquiry
directed to the tenant woul d have revealed the landlord' s interest inthe
property. As w |l be di scussed, the Fund argues t hat an appropriate i nquiry
of SNB woul d |i kewi se have di scl osed t hat SNB had a "new boss, " nanely, the
Fund.

The decisions inCorey and Spring are consi stent with the prem se
t hat constructive notice applies to such facts as "areasonably diligent

i nqui ry woul d have di scl osed, " Deputy Commr v. O & A. Elec. Coop., 332

M ch. at 716, °> and denonstrat e that possessi on of property nay constitute
constructive notice of the rights of soneone other than the personin
possessi on. W nust nowdeci de whet her the facts of this case warrant the
concl usi on t hat a subsequent purchaser woul d have been chargeable with
notice of the Fund' s interest. This question can be deci ded on a notion for
summary j udgnent only i f we concl ude that, view ng the evidenceinthelight
nost favorable tothe party opposing the notion, the pl eadi ngs reveal no

genui ne i ssue of material fact to be resol ved by the factfinder. Buckner

°See also Kastle v. O enpns, 330 Mch. 28, 31, 46 N.W2d 450
(1951) ("When a person has know edge of such facts as would | ead any
honest man, using ordinary caution, to nmake further inquiries
concerning the possible rights of another in real estate, and fails
to make them he is chargeable with notice of what such inquires and
t he exercise of ordinary caution would have discl osed.").
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v. City of Highland Park, 901 F.2d 491, 494 (6th Cir. 1990).

The Fund has present ed evi dence, inthe formof an affidavit from
SNB' s president, that SNB woul d have advi sed a prospecti ve purchaser t hat
t he Fund was i ts | andl ord and owner of the property. The Plaintiff has
of fered no evi dence to contradi ct this contention, and we concl ude t hat an
inquiry directed to appropriate officials of SNBwoul d have di scl osed t he
Fund's interest in the property.

The next i ssue i s whet her "reasonably diligent i nquiry" by a
prospecti ve purchaser woul d necessarily have i ncl uded questions directedto
SNB. The Plaintiff suggests that a hypothetical purchaser coul d have
fulfilled his obligationto nake reasonabl e i nquiry by questioningthe

seller only, citingGonversev. Blunrich, 14 M ch. 108 (1866).°% However,

t hat case does not support the Plaintiff's position.

The property whi ch was t he subj ect of di spute inConverse was
part of alarger tract of | and that the Areri can Bapti st M ssi onary Uni on
("Union") had sol d by | and contract to Johnson and Coggeshal | . 7 Johnson and
Coggeshal | then subdi vi ded t he | and, and Coggeshal | sold three parcelsto
Bl unrich by | and contract. Before Blunrich had made full paynent on t hese

| and contracts, Johnson and Coggeshal | assi gned their vendees' interest in

6Converse is often cited in error as comenci ng at page 109 of
volunme 14 of the M chigan Reports.

The court identified Thomas J. Coggeshall, George Coggeshall
and Nat hani el Coggeshall as each having a role in the various
transactions involving the property. Because the respective rights
of these individuals did not factor in the court's decision, we wll
not distinguish anong themin this brief summary.
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the land contract with Union to Converse. |In connection with these
assi gnnments, Converse signed a nenorandumi n whi ch he agreed t hat, upon
recei pt by Converse of the bal ance owi ng on various | and contracts rel ati ng
to i ndi vidual parcels of the property, Converse woul d execute aquit claim
deed i n favor of Coggeshal |l for such parcels. The parcels soldto Blunrich
wer e anong t hose listed inthe menorandumand, unbeknownst to Bl unri ch,

several of his land contract paynents were subsequently forwarded by
Coggeshal | to Converse. After receivingthe assignnents fromJohnson and
Coggeshal | , Conver se obtai ned a deed to t he property fromUni on. Converse
advi sed Bl unri ch, who was unawar e of t he menorandumConver se had si gned,

t hat he was not bound by the ternms of Blunrich's | and contracts with
Coggeshal | and that Blunrich woul d have to purchase the parcels from
Converse at a price to be negotiated, without credit for paynments nmade by
Blunrich on hisland contracts. Blunrichresistedthis demand for sone
time, but eventual |y acqui esced and gave Conver se a nort gage on t he parcel s
t o secure their purchase. Blunrich subsequently defaulted on his paynents
t o Converse, and Converse sued to forecl ose the nortgage. The defendants,

who wer e Bl unrich's wi dowand heirs, argued t hat Conver se obt ai ned t he
nort gage by fraud. The court stated that this defense woul d be unavail i ng
if Blunrich could be charged with constructive notice as to the facts
rel evant to the m srepresentations nade by Converse. |t concl uded, however,

that Blunrich did not have such notice:

A personis chargeabl e with constructive notice where,
havi ng t he neans of know edge, he does not use t hem.



But he can not be bound t o do nore t han apply
tothepartyininterest for information, and wi || not
be responsi bl e for not pushing his inquiriesfurther,
unl ess t he answer whi ch he recei ves corroborates the
prior statements, or reveal s t he exi stence of ot her
sources of informtion. Bl unrich, receiving
i nformati on whichledhimtoinfer that Converse had
becone chargeabl e wi th t he obl i gati ons of Coggeshall's
contracts, applies to Converseto ascertainthe facts,
andisdistinctlyinforned by thelatter that he knows
not hi ng of such contracts, and has never obli gated
himself in any way to respect them As between
hi msel f and Converse, Bl unrich had ful Iy di scharged
hi s duty by maki ng the inquiry; and the former wil |
not be heard to claimthat Blunrich should have
recei ved and act ed upon the prior information, instead
of the positive statements made by hinmself to the
contrary. \When one seeks the best authority to
ascertainthetruth of runors, andis there m sl ed,
t he person m sl eadi ng hi mcan hardly be all owed to
support rights by insistingthat he should still be
chargeabl e with t he reports whi ch he had endeavored i n
vain to verify.

14 Mch. at 120-21 (citations omtted).

The Pl aintiff argues that "one coul d hypot hesi ze a pot enti al
purchaser contractingwith [the Debtor] to buy [the Debtor's] | easehold
interest wwth [SNB]. If the purchaser asks to see evi dence of the | easehol d
interest and [the Debtor] shows its |lease with [SNB] to the purchaser
wi t hout disclosingthetransfer to[the Fund,] under the rul e of Converse,
t he purchaser has fulfilled his obligationto inquire and will not be
charged with notice of [the Fund' s] interest.” Page 3 of Plaintiff's Reply
Brief.

Contrary tothe assunptioninplicit inthe Plaintiff's argunent,

we do not believe that Converseintendedto establisharigid"rule" or
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general | y appl i cabl e proposition regardi ng what constitutes reasonabl e
di |l i gence on the part of a prospective purchaser in such matters. Inlight
of thecourt's qualificationthat Blunrich's duty of inquiry was di scharged

"[a]l s between hinsel f and Converse, " 14 M ch. at 120 (enphasi s added), it

appears that the court m ght have hel d Bl unri ch chargeabl e wi t h constructive

noti ce as agai nst a nore synpathetic plaintiff. C&. U.S. Fidelity & Guar.

v. Black, 412 M ch. 99, 115, 119, 313 N.W2d 77 (1981) (descri bi ng Converse
as establishing the doctrine of "innocent m srepresentation,” and stati ng
that the doctrine "only appliestopartiesinprivity of contract"). |If
Gonver se has any applicationtothe Plaintiff's hypothetical scenario, then,
it suggests that the potential purchaser coul d not defeat the rights of the
Fund under such circunstances; unli ke Converse, the Fund has made no
nm srepresentations ("innocent” or otherwi se) and is not in privity of
contract with the hypothetical purchaser posited by the Plaintiff.
A nore fundanental problemwith the Plaintiff's argument is that
t he unusual set of facts inConverse sinply does not translate well tothis
case. Inits scenario, the Plaintiff equates the Debtor's position as
grantor with that of Converse. Yet an argunent coul d al so be nade that it
i's SNB, not the Debtor, whichis nbst anal ogous to Converse. |nQonverse,
t he i ssue was whet her Bl unri ch had constructive notice of Converse's rights
and obligations under the | and contracts, and the court reasoned t hat
Converse was the "best authority” for Blunrichto consult regardi ng such

rights. Applyingthislogictothe Plaintiff's hypothetical transaction,
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t he party best situated to advise the purchaser regardi ng SNB' s ri ghts and
obl i gati ons under the | ease woul d be SNB, not the Debtor. Viewed fromthis
per spective, Gonverse actual |y supports the concl usion that SNB woul d have
been t he singl e nost appropriate party for a prospective purchaser to
consult regarding SNB's rights in the property.

I ndeed, it isdifficult toimagine howan inquiry into SNB' s
rightsinthe property woul d be conpl ete wi t hout obtai ni ng, or at | east
seeking, relevant informationfromSNBitself. The seller has an obvi ous
incentive to make m srepresentati ons as to SNB' s ri ghts whi ch woul d i ncrease
the apparent value of the interest to be sold. Absent exceptional
ci rcunmst ances, SNB woul d not be bound by such nmi srepresentations; the
Plaintiff itself concedes that i ncorrect i nformation provided by a seller
to a purchaser regardingtherights of athird party i n possessionis not
bi ndi ng on the possessor. Page 4 of Plaintiff's Reply Brief. This
necessarily inplies that areasonableinquiry nust i nclude a goodfaith
effort by the potential purchaser to obtainor verify informationfrom
sources ot her than the woul d-be seller. Inthis case, asinnost situations
involvingathird party i n possession, the only other | ogi cal source woul d
have beenthethird party itself, here SNB. W therefore conclude that a
pot enti al purchaser coul d not have conduct ed a reasonabl e i nqui ry regar di ng
SNB's rights w thout contacting SNB directly.

Thi s conclusionis supported by the M chi gan Suprenme Court's

deci sions inSpring, 134 Mch. at 86 (in whichthe court, as previously
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not ed, observed t hat t he def endant coul d have determ ned the identity of the

property owner by asking the tenant in possession), andHull v. Gafill O |

Co., 263 M ch. 650, 249 NNW 24 (1933). InHull, one-half of an equally
di vi ded court stated:

Intheinstant case, plaintiff knewthat defendant was
in possession, and that there were valuable
i nprovenent s on t he prem ses, specially adaptedtothe
def endant's uses. It was no hardship for her to
inquire as to whether there were any other
modi fi cations or changes in the |l ease. O dinary
busi ness prudence shoul d have pronpted her to do so .
Prospective purchasers shouldinquire of the
tenant i n possession as to whet her there have been any
nodi fications of the recorded | ease or any ot her
collateral or subsequent agreenents affecting it.

263 M ch. at 654 (enphasi s added). The comments inHull are especially
significant given that the court was concerned with arecorded | ease; the
duty toinquire of thetenant is nore clearly defined when, as is the case
here, there is no | ease of record.?®

Based on t he foregoi ng, we hol d t hat a prudent purchaser woul d
have sought to obtaininformationdirectly fromSNBregarding SNB' s ri ghts
inthe property. As previously stated, we also findthat such aninquiry
woul d have di scl osed the Fund's interest. W thus conclude that the
conveyance to the Fund woul d prevail over the claimof a subsequent

pur chaser fromthe Debtor, and that the Plaintiff, therefore, cannot avoid

8The other justices in Hull believed that the plaintiff had no
duty to obtain information fromthe tenant regarding the ternms of the
| ease since the | ease had been recorded. 263 Mch. at 656-57. This
enphasis on recordation inplies that a majority of the court would
i kely have inmposed such a duty in the absence of a recorded | ease.
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t he Debtor' s conveyance to t he Fund pursuant to 8544(a)(3). Because we
concl ude that thereis no genuineissue of fact rai sed by the respective
noti ons before us, an order will enter granting the Def endants' notion for
sunmmary judgnment as to count | of the conplaint and denying the Plaintiff's

nmotion for summary judgnent.

Dated: August __ , 1990.

ARTHUR J. SPECTOR
U. S. Bankruptcy Judge
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